
9TATS OF $EW YOAK

STATE TN( CO}UISSION

n the Hatter of the
of

Hr r .  Ad le r ' s  Foodg

Petition

Corp.
ATTIDAVIT OF }'AILING

for Redeternination of a Ileficiency or for Refund
of Franchise TaX on Business Corporatlots under
Article 9-A of the Tax Law for t'he Fiscal Years
fnded 613a176, 6/30/7s & 6/3A/87.

State of New York J
g s .  :

County of Albany ]

David Farchuch, being duly sworn, deposes and says that he is an euployee
of tbe $tate Tax Connission, that he is over 18 years of age, and that on tbe
23rd day of Novenber, 1984, he served the within notice of Decisioo by
certffied nail upou llrg. Adler's Foods Corp., the petitioner in the within
proceeding, bY enclosing a true copy thereof in a securely seaLed postpaid
wrapper addressed as follows:

l lrs. Adler's Foods Corp.
902 Essex St.
Brooklyn, lff 11208

and by depositing sa&e enclosed in a postpaid properly addressed wrapper in a
post office uoder the exclusive care asd custody of the United $tates Poetal
Sertr{ce within the $tate of New York.

That deponent further says that the said addreEsee is the petitioner
hereia and that the address set forth on said $rrapper is tbe lagt knowa address
of the petitioner.

Sworq to before rne this
23rd day of Novenbetr, 1984.

PUrquant
to apipister oaths

po Tax lap sectfqp 174



STATE OF }TEW YORK

STATE TN( CO}IIfiSSION

In the llatter of tbe Petition
o f

Mrs .  Ad le r ' s  Foods Corp .

foi Redeternination of a Deficiency or for Refund
of Franchise Tax on Business Corporations under
Article 9-A of the Tax law for the Fiscal Years
Ended 6 /30 /76 ,  6 /30 /78  & 6 /3a /8 I .

Robert H. Frumner
20 South Broadway
Yonhers, lfY 10701

and by depositing same enclosed in a
post office under the exclusive care
Service within the State of New York.

AIUDAVIT OF MAII.IIIG

State of New York l
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cotmission, that he is over 18 years of age, aud that on the
23rd day of Novenber, 1984, he served the within notice of Decipion by
certified mail upon Robert II. Frummer, the representative of tbe petitioner in
the witbin proceeding, by enclosing a true copy thereof in a securely sealed
postpal{ wrapper addressed as fol lows:

postpaid properly addressed wrapper in a
and custody of the Uoited States Postal

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known addresB of the representative of the petitioner.

Sworn to before me this
23rd day of November, 1984.

pursuant to Tax section 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 23, 1984

Mrs.  Adler 's  Foods Corp.
902 Essex St .
Brooklyn, NY 11208

Gentlemen:

Please take notice of the Decisioa of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to section(s) 1090 of the Tax Ldw, a proceeding in court to review an
adverse decision by the State Tax Connission uray be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this not ice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Building /19, State Canpus
Albany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petitioner' s Representative
Robert H. Frummer
20 South Broadway
Yonkers, NY 10701
Taxing Bureaur s Representat"ive



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petition

o f

MRS. ADLER.'S FOODS CORP. DECISION

for Redeternination of a Deflcj.ency or for
Refund of Franchise Tax on Business Corpora-
tions under Article 9-A of the Tax Law for the
FiscaL Years Ended June 30, L976, June 30, 1978
and June 30, 1981.

Petiti.oner, Mrs. Adler's Foods Corp. , 902 Essex Street, BrookJ-yn, New York

11208, fii.ed a petition for redetermination of a defieiency or for refund of

franchise tax on business corporations under Artlcl-e 9-A of the Tar Law for the

fiscal years ended June 30, L976, June 30, L978 and June 30, 1981 (ftte }[o.

39075).

A fornaL hearing was hel-d before Doris E. Steinhardt, Hearlng OffLcer, at

the offlces o'f the State Tax Conml.sslon, Truo Worl-d Trade Center, New York,

New York, on August 7, 1984 at 9:15 A.M. Petitioner aPpeared by Robert H.

Frunmer, CPA. The Audit Division appeared by John P. Dugan, Esq. (Lawrence

A. Newman, Esq.,  of  counsel) .

ISSUES

I. Whether on Novenber 15, 1979, the Audit Division properly issued

against petitioner a Notice and Denand for Pa5rment of Corporation Tax Due for

the fiscal year ended June 30, L978, such assessment being founded on adJustmenta

to credits from the two preceding fiscal years.

II. Whether petltionerrs fail-ure to fiLe a franchise tax rePort and to Pay

the franchise tax for the fiscal year ended June 30, 1978 in a tinelyrnanner

was due to reasonabLe cause, and not to willful neglect.
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FINDINGS OF FACT

1.(a) For the f iscal  year ended June 30, L976, pet l t ioner,  Mrs. Adler 's

Foods Corp., tLnely fiJ-ed a New York State franchise tax report, conputing tax

based upon entire net lncome plus sal-aries and other compensation paid to

officers (the "aLternatlve bage") in the amount of $9r47I.27; pxepaynents nade

($151000.00) satisfied the tax liability computed, as well as the flrst installnent

for the period foL1-owing that covered by the report ($21500.00). At l-ine 14(a)

of Schedule A, petitioner indlcated that the overpaynent of $3'028.73 was to be

carried over for appllcation against its J-iabillty for fiscal year Lg77.

Petitioner fail-ed to subnit Forn CT-12, Inportant Notice Tax Law Changes,

and to pay the 20 percent surcharge ($1,894.24) which was imposed by Chapter

895 of the Laws of 1975,

(b) I{hen the Processing Divislon discovered that petitioner failed to

pay the surcharge, it reduced the credlt for fiscal year L977 ($31028.73) by

the amount of the surcharge due and owing ($Lr894,2D, so that the avallable

credLt became $1r134.56. The Processing Di.vision did not notify petitioaer of

these adjustments to its account.

2.(a) For the fiscal- year ended June 30, L977, petitloner tinely flLed a

franchise tax report, computing franchise tax, the first installnent for the

subsequent fiscal year, and the surcharge as shown bel-ow.

Franchise tax, computed on alternative base
First installnent for fiscal year L978
Surcharge

2O% Tax
Less: Maxinr:m surcharge credit

Tota1

$1  ,387  .05
(5,  ooo.  o0)

$6,935.24
2 ,400 .00

-0-

w
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Petj.tioner clained total- prepaynents of $13r894.17, lncJ-uding a renlttance of

$11894.17 nade in response to a Notice of Mandatory Instal,lnent Due issued by

the Audlt DLvision for the period ended June 30, L978.

(b) The Processing Division again adjusted petitionerts account and

recomputed the credit available for fiscal- year 1978, without notlfylng Petltioner

of the nodificatlons.

Carryover fron FYE 6/30/76
Installments
Total credit
Tax due
Credit  ro FYE 6/30178

The Processing Division did not apply petitioner's

to satisfy the Notice of Mandatory Installnent Due,

liability for fiscal year 1977 for the reason that

applicable to fiscal year L978.

$1,134 .56
8,971.27

$10 ,105 .83
9 ,335.24

$ 770.s9

paynent of $1,894.17, nade

against pet i t ionerrs

the Lnstallnent was properJ-Y

3.(a) Petitioner subnltted its franchise tax report for the fiscal year

ended June 30, 1978 on or about March 20, L979. (The circunstances of thls

fil ing are discussed l.nJra.) Petitioner computed the balance of tax due as set

forth below.

Franchise tax, computed on al-ternative base $71330.59
First  instal lnent for f iscal  yeat L979 11300.00
Tota l  $8 ,630.59
Less: prepayments (6,958.93)

Ba lance due $1 ,681.66

(b) The Processing Divislon continued to adjust petitionerfa account

and reconputed the balance of franchise tax due.

Tax due per report
Credits

Carryover fron FYE 6/30/77
Installnent
Remittance in response to Notice

of Mandatory Install-nent Due
Tax paid with report

Bal-ance due

$7 ,330.59

$770.59
2 ,400 .00

r  ,894.L7
1 ,681 .66

G,746 .42 )
$  584 .17
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(c) 0n Novenber 15, 1979, the Audit DLvision issued to petitloner a

Notice and Denand for Paynent of Corporation Tax Due, assessLng additional

franchise tax, penalty and interest, scheduled as follows:

The amount assessed consisted of the balance due as shown in paragraph (b)

above, plus penalties and interest inposed for fail-ure to file the report and

pay the amount of franchlse tax due in a tineJ-y manner. Tax Law section

f085(a)( l )  and (2) penaltLes were inposed upon the amount of $2 1265.83 (the tax

shown on the return [$71330.591 less prepaynents nade [$5'064.76]),  and Tax Law

section 1085(a)(2) penal-ty was inposed upon the balance renainlng due ($584.L7).

4.(a) Petitioner tineJ-y subnitted lts franchise tax report for the fLscal-

year ended June 30, L979, calculating the tax and the installnent due for the

Tax per report
Interest
Pena]-ties
Total
Less: anount paid
Anount assessed

fiscal year to folLow as shown below.

Franchise tax, computed on al-ternative base
First instalLment for fiscal year 1980
Total
Less: prepaynents
Credit ro FYE 6/30180

$7 ,330 .59
108 .  75
594.95

TE;ffi'
$,746.42)
$1 ,287 .87

$6 ,095 .31
2 ,000 .00

$8,095.31 .
(  12 ,550.00)
$  4 ,454.69

(b) The Processing Division, sti1l unabl-e to reconcile the prePa)4nents

clained by petitioner wlth its own records, adjusted petitioner's account and

the credit to be carried forward to the fiscal year ended June 30, 1980 as set

forth beLow.

Tax per report
First installnent for fiscaL year 1980
Total



Credits
Installments
Install-nent delinquency

Credit  ro FYE 6/30/80

5. (a) Pet i t loner 's calculat ions

the succeeding period and the credit

the fiscal years ended June 30, 1980

-5-

$9,940.  00
$1,300.  00

of the franchise tax, the installnent for

availabl-e for the succeedlng perlod for

and June 30, 1981 are shown bel-ow.

sYE 6/30/8L

$5,  203.51
0*

FildffiT
(  7 ,9 r0 .00)
$2,706.49 refund

FYE 6/30/80

Franchise tax, conputed on alternative base $61164.93
First installnent for succeeding tax year Lr6I3.67
Tota l -  $7  1778.60
Less: prepaynents (81068.36)
Credlt to succeedlng perlod or refund $ 289.76 credlt

Tax due per report
First installnent for succeeding tax year 0

tr;Tffie3

* Line 7 of Schedule A contaLns the foLl-owing notation lnserted by the
preparer, "CT-6 Subchapter S eLection pendlag."

(b) The Processing Divisionrs further adjustnents to petitioner's

account are sunnarLzed below.

Total
Credits

Credit fron prior year
Amount paid with appli-

cation for extension
fnstallnents
Instal-lment delinquency

Credit to succeeding period or
overpaynent

$5,L44.69x

$1  , 613 .67

$593 .43

4 ,696 .57
t  , 310 .00

EYE 6/30/8r
T5;zoT:f

0
W0r-5I

(6 ,600.00)

$1 ,396 .49
overpa]rment

( 6 ,758 .36 )

$ 593.43 credit

* The credit rras apparentLy overstated by $21000.00 (see Flnding
o f  F a c t  4 ( b ) ) .

The overpayreat of $1 1396.49 was applied agalnst the assessment issued for the

fiscal year June 30, L978, resulting in a refund due petLtloner of $108.62.

6. On Octobet 23, 1980, in response to petitionerts lnquiries regardtng

the assesssent for fiscal- year 1978, the Audlt DivLsion fonrarded to petltioner
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:'

six account reconciliations for each of the fiscal years L976 thtough l98l and

offered the foLLowing explanation for the accouat nodiflcations:

"Your paynent probJ-ens seem to be very involved begiruring with
your June, 1976 repott. In that year, your taxes were incotrect.
No rider forn CT-12 inportant tax notice changes (sic) was in-
cl-uded with your report. This was the year a 20i( eutcharge was
in effect. This started your payment probJ-ens with credits to
the next period being adjusted. To date, they are stll1 incorrect."

7. In its answer to the petltion, the Audit Division revised the assessment

for fiscal year 1978 and j.ncreased the refund due petitioner as follows:

Balance of franchise tax due
Interest

92,265.83  x  4 .37% (9 /Ls /78  -  3 /20 /79)
s84.L7 x 2L.937" (3/zLl tg -  9/Ls/87)

Penalty
$2 ,265.83  X 20 'A  Q2/J .s /78  -  3120/79)

Corrected assessment
Overpaynent for fiscal year 1981
Refund

$584.  17

227,L3

453.17
$Lw
Q,396 ,49 )
$  132 .02

B. Petitioner naintains that it ls entitLed to the fuLL amount of the

refund cl-ai.ned on its franchise tax report for fiscal year 1981 ($2'706.49),

inasmuch as the Audit Divislon failed to notlfy petitloner untll- 0ctober 23, f980

(a date beyond the three-year period of Ll-nitations for assessnent) of the

adjustnents to its account commencing ln fJ.scal year 1976. Petltl.oner further

maintains that the Audit Division falled to furnish the corporatlon wLth a

blank forn CT-12 fox fiscal year 1976 and. thus fail-ed to apprise the corporation

of the inposition of the surcharge.

9. 0n or about Septenber 14, 1978, petltLoner filed an appJ.lcation for a

three-month extension for fiJ-ing its report for fiscal year 1978, encl-oslng no

remittance therewith because prepayments ($61958,93) exceeded its eetlnated tax

before any surcharge ($5r200.00). For purposes of the wlthin proceeding, the

Audit Dlvislon deens this extension vaLid. 0n or about Decenber 13, 1978'
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petitioner filed with the Internal- Revenue Service an application for an

additional extension of tine within which to flLe its federaJ- corporation

incone tax return for fiscal- year 1978 by reason of the tenporary dlsability of

its accountant, Robert Fruoner. The appJ-ication was granted, allowing petltloner

untll March 15, 1979 to fii-e its return. Petitioner dtd not seek fron the

Audit Division any further extension of tine for the fil-lng of lts fiscal year

1978 New York State franchise tax report. Petitioner alleges that reasonable

cause exlsted for the late filing of the report and the l-ate payment of tax for

fiscaL yeat L978 such that all penal-ties shoul-d be cancelled: the physlcal-

incapacitation of its accountant as the resuLt of an accident, and/or the

accountantts l-ack of knowledge that for New York State franchise tax purPoses a

further extenslon (in addition to that fil-ed on Septenber 14, 1978 and the

federal- extension filed on December 13, 7978) was required to be subnltted.

10. On or about November 3, L978, petitionerfs accountant, Robert Frunner,

sustained serious injuries as the result of a fal-l- and was lncapacitated for

approxinatel-y 13 weeks. Mr. Frummer has served as the corporationts accountant

for the past thirty years.

CONCLUSION OF I,AW

A. That the Tax Law change rider was distributed to taxpayers only as a

convenlence to then. The Department of Taxation and Finance is under no

statutory obligatlon to notify each lndividual taxpayer of current changes in

the law. Petitloner was therefore hel-d to have knowledge of the enactment

which i.nposed the 20 percent surcharge for its fiscaL year 1,976. (Matter of

Mar t in  Hurnr l t z ,  M.D. ,  P .C. ,  S ta te  Tax  Conn. ,  June 29 ,  1983. )

Section 1082(a) of the Tax Law provides that "the amount of tax whlch a

return shows to be due, or the amount of tax which a return would have shown to



be

of
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due but for a nathenatical- error, shal-l be deened to be assessed on the date

filing of the return." The deflnltion of nathenatical error is not so

naffors as to exclude aLL but strictLy arithnetic errors. (See €.8.r Tax Law

section 108f(d)! mathematicaL error includes overstatenent of amount pald as

estimated tax.) Petitlonerrs failure to conpute the 20 percent surcharge waa a

nathematical emor wlthin the neaning and intent of section 1082(a) of the Tax

Law (Matter of Martin Hurwitz, supra); therefore, the correct tax due was

deened assessed as of the date of the flJ-ing of the franchise tax report for

fiscal yeat L976 and thus within the three-year period of l-initatl.ons.

B. That on Decenber 13, L978, during the period of his disabiJ-ity,

petitionerts accountant sought fron the Internal Revenue Service a second

extension of tine within which to fll-e petitioner's federaL return for fiscal-

yeax L978. It ls thus apparent that his faiLure to seek a second exteosion of

time from the Audit Division within which to file petitiooer's franchl.se tax

report for that year was attrlbutable not to his disabillty, but to his fall-ure

to appreciate that a further extension rras necessary. It therefore cannot be

said that reasonable cause existed for petitionerrs fail-ure to tlnely ftle lts

franchise tax report and to tinely pay its franchise tax for fiscal- year 1978.

C. That the petition of Mrs. Adlerrs Foods Corp. is denied, and the Audit

Division ls dl-rected to ptocess petitlonerrs refund for flscal- year f98f.

DATED: AJ-bany, New York STATE TAJ( COMI'{ISSION

Nov 2 3 1984


